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May 17, 2004

’

VIA HAND DELIVERY

Honorable Ron Jones

c/o Sharla Dillon, Docket & Records Manager
Tennessee Regulatory Authority

460 James Robertson Parkway

Nashwville, Tennessee 37243-0505

RE: General Docket Addressing Rural Universal Service
TRA Docket # 93-60523- OO ~ OO0 5S¢ 3

Dear Director Jones:

Enclosed please find one (1) onginal and thirteen (13) copies of the CMRS Providers'
Petition for Reconsideration. Also enclosed 1s an additional copy of the Peution for
Reconsideration to be “Filed Stamped” for our records

If you have any questions or need additional information, please let me know.

Respecttully,

J Barclay Phillips
JBP:cgb
Enclosure
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BEFORE THE TENNESSEE REGULATORY AUTHORITY

IN RE: )

) DOCKET NO.
GENERIC DOCKET ADDRESSING ) 00-00523
RURAL UNIVERSAL SERVICE )

CMRS PROVIDERS’ PETITION FOR RECONSIDERATTION

Cellco Partnership d/b/a Verizon Wireless (“Verizon Wireless”); AT&T Wireless
PCS, LLC d/b/a AT&T Wireless (“AT&T Wireless”); BellSouth Mobility LLC,
BellSouth Personal Communications LLC and Chattanooga MSA Limited Partnership,
collectively d/b/a Cingular Wireless (“Cingular Wireless”); Sprint Spectrum L.P. d/b/a
Sprint PCS (“Sprint PCS”); and T-Mobile USA, Inc. (“T-Mobile”), collectively referred
to herein as the CMRS Providers, hereby submut this Petition for Reconsideration of the
May 6, 2004 Order of the Hearing Officer (the “Order”), which requires BellSouth to pay
the Rural Coalition Members (“Coalition”) $.03 per minute 1n interim compensation for
CMRS-oniginated transited traffic from June 1, 2003 until the earliest of (1) a date
established by the CMRS Carriers and the Coalition Members; (2) 30 days following the
panel's deliberations in TRA Consolidated Docket No. 03-00585 (the arbitration docket);
or (3) December 31, 2004.

I
INTRODUCTION

The Order 1s inconsistent with the Communications Act of 1934 as amended by
the Telecommunications Act of 1996 (the “Act”), and the regulations implementing the
provisions of Sections 251 and 252. Specifically, the Order 1s 1n conflict with the

regulations requining ILECs to enter interim compensation arrangements during the




negotiation/arbitration process, subject to retroactive adjustment of the interim
(symmetrical) rates based on the final rates approved as a result of the arbitration.'

The CMRS Providers agree that the Coalition Members are entitled to interim
compensation from an originating CMRS Provider for traffic terminated on 1ts network,
just as CMRS Providers are entitled to interim compensation from an originating
Coalition Member for traffic terminated on the CMRS Provider’s network.? The Order,
however, contradicts federal law by compelling the payment of non-cost based, non-
reciprocal compensation from a carrier, BellSouth, which did not oniginate the traffic 1n
dispute, nor request negotiations with the Coalition Members.

Although the Order may (or may not) be consistent with the “Interconnection
Arrangements” 1dentified 1n previous TRA orders, it 1s inconsistent with the reciprocal
compensation mandate of Section 251 and the corresponding federal regulations.
Compensation between carrers for the termination of Telecommunications Traffic 1s
governed by federal, not state law.>  As the United States Supreme Court has held,
“[wlith regard to the matters addressed by the 1996 Act,” Congress “unquestionably” has

“taken the regulation of local telecommunications competition away from the States” --

! See CFR §51.715

2 The CMRS Providers believe the 1ssue of interim compensation 1s more appropriately addressed

in TRA Consolidated Docket No 03-00585 and that the Petition for Emergency Relief should accordingly
be erther denied without prejudice or stayed pending the resolution of the issue in Docket 03-00585 The
CMRS Providers note that the 1ssue of interim compensation has been briefed and 1s pending in the
Arbitration Proceeding per the Hearing Officer’s request See CMRS Providers’ Position on Interim
Compensation filed March 3, 2004.1n Docket No 03-00585 The CMRS Providers further note that they
have previously requested that the Coalition Members enter nto an interim arrangement consistent with the
regulations, but the Coalition Members have refused all such requests, and chose not to file a brief 1n
Docket No 03-00585 regarding the interim compensation 1ssue

3 See CFR §51701(a), (b)(2)
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even as to the “intrastate service[s]” that previously lay within the State’s exclusive
_]UI‘lSdlCtlon.4

The CMRS Providers and the Coalition Members originate and terminate traffic
to and from each other. BellSouth 1s merely the intermediary (transiting) carrier.
Moreover, since approximately the end of May/beginning of June, 2003, at the formal
request of the CMRS Providers, the CMRS Providers and the Coalition Members have
been engaged in the negotiation and arbitration process mandated by Section 252 of the
Act. The FCC’s implementing regulations require that, during the negotiation/arbitration
process, the mncumbent LEC shall provide transport and termination service under an
interim arrangement, at symmetrical cost-based rates.’

The Order, however, provides for compensation only to the Coalition Me;nbers at
a rate, which, as referenced 1n the Order, 1s more than the Coalition Members are likely
entitled to recerve.® That this rate 1s not reciprocal, and thus leaves the CMRS Providers
without compensation for terminating traffic from the Coalitton Members, only
highlights the irreconcilable inconsistencies between the Order and the Act. That
BellSouth 1s required to pay the Coaliion Members, as opposed to the Coalition
Members and the CMRS Providers compensating one another, further underscores the

problem.

4 AT&T Corp v lowa Unls Bd, 525 US 366, 378-80 at n 6 (1999) This 1s 1n addition to the
FCC’s plenary jurisdiction over the regulation of wireless services, over which the states have very limited
authority 1n the first instance In fact, under this separate source of authority, the FCC has 1ssued additional
rules directly requiring ILECs to interconnect with wireless carriers and compensate them for the mutual

exchange of traffic, and these expressly preempt any state law directives to the contrary See 47 CFR §
2011

S47CFR.§51715

See Order at pg 18




Accordingly, the CMRS Providers respectfully request that the Order be revised
so that the CMRS Providers and the Coalition Members compensate one another for all
Telecommunications Traffic exchanged by the parties (including but not limited to
CMRS-onginated transit traffic) dehivered after May 31, 2004 at an interim symmetrical
rate based on forward-looking costs and subject to true-up at the conclusion of Docket
No. 03-00585. In that manner, and only 1n that manner, will each party be appropriately
compensated for service provided during the interim period.

II.
ANALYSIS

1. The Order Violates Federal Interim Reciprocal Compensation Requirements.

The Act and implementing regulations contemplate the precise 1ssue before the
Commission; i.e., how to ensure that consumers enjoy the benefits of a competitive
market when carriers negotiate interconnection agreements while at the same time
providing that carriers are appropriately compensated during those negotiations.

In particular, 47 CFR Section 51.715 establishes detailed rules governing the
exchange of traffic and compensation for that traffic on an imtennm basis during
interconnection negotiations and/or arbitrations. Section 51.715 provides that upon
request from a telecommunications carrier without an existing arrangement, an
incumbent local exchange carrier (“ILEC”) must provide transport and termination under
an interim arrangement (47 CFR § 51.715(a)) which provides for compensation at
symmetrical rates. 47 CFR § 51.715(b). The rule provides three options for the
establishment of these interim rates: (1) rates established by the state commission based
on forward-looking cost studies; (1) default price ranges and ceilings established by the

state commission consistent with 47 USC § 51.707, or (111) default rates specified in 47




CFR § 51.715(b)(3) for switching and transport. 47 USC § 51.715(b). The rules provide
that the interim rates are to be 1n effect until an agreement has been approved by the state
commission (47 CFR § 51.715(c)), and that if the intennm rates differ from the rates
finally approved by the state commussion, they shall be adjusted retroactively (the so-
called “true-up” provisions). 47 CFR § 51.715(d).

The true-up provisions are particularly important 1n assuring that whatever interim
option 1s selected, the onginating and terminating parties will ultimately receive the
appropnate forward-looking rate for traffic exchanged during negotiation/arbitration.
Thus, 1f the TRA orders a higher compensation rate 1n the arbitration, both parties will
recerve the benefit of that higher rate duning the interim period. Likewise, if the TRA
orders a lower rate, or if 1t orders that the parties exchange traffic on a bill and keep basts,
the parties will receive those benefits. In other words, each party is completely protected
by the true-up mechanism.

The Order does not comply with any of the provisions of these federal
regulations. First, the Order adopts rates that are not cost based and which will
overcompensate the Coalition Members.” Second, the Order disregards the compensation
due the CMRS Providers for terminating Coalition Members traffic during the interim

period.® Third, the adopted rates are not subject to true up. Fourth and finally, the Order

7 It 1s difficult to imagine what incentive the Coalition Members would have to actively pursue the

underlying arbitration given that the Order would overcompensate them and relieve them of any obligation
to pay the CMRS Providers for terminating land-originated traffic as required by the Act

8 Pursuant to 47 CFR § 51 703(a), the obligation to pay compensation for the termination of

“Telecommunications Traffic" 1s reciprocal

Each LEC shall establish reciprocal compensation arrangements for transport and
termination of telecommunications traffic with any requesting telecommunications
carrier

This means that the Rural Coalition Members are required to compensate the CMRS Providers for
Coalition-originated Telecommunications Traffic that terminates on a CMRS Provider’s network See also
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requires a nonparty to the negotiation/arbitration, BellSouth, rather than the Requesting
Carnier and ILEC, 1.e, the CMRS Providers and the Coalition Members, to make the
payments to each other.’

2. The Order Should be Revised to Provide for Appropriate Interim Arrangements
Between the CMRS Providers and the Coalition Members.

A. Appropriate Interim Rate

Consistent with the provisions of Section 51.715, and the underlying regulatory
goal of “recovering costs from the cost causer”, the Order should be modified to provide
for the mutual and reciprocal compensation of Telecommunications Traffic (including
but not hmited to CMRS-oniginated transit traffic) at a rate consistent with any of the
options set forth in Section 51.715(b). Because, however, the TRA has not established a
cost-based nterconnection rate for any Coalition Member, or otherwise established
default price ranges and ceilings, and the status of the default rates provided for in the
regulations are in question, none of the regulatory options appear to be available.

Given that none of the options provided for 1n the regulations seem to be readily
available, the CMRS Providers suggest that a rate of 1.0 cent per minute, applied on a
rectprocal basis during the interim period of negotiation/arbitratton, would be an

appropnate interim rate. The rate 1s not only 1n line with the rates that other carriers have

Order Denying Motion of Coalition to Dismiss Arbitrations or alternatively add BellSouth as a Party, TRA
Consohdated Docket No. 03-00585, p 7 (April 12, 2004) (Order Denying Motton) (“Based upon the bona
fide requests to negotiate interconnection and reciprocal compensation agreements, the members of the
Coalition are obligated to interconnect with each CMRS provider, whether directly or indirectly, and to
establish with each CMRS Provider an arrangement for reciprocal compensation for the exchange of
telecommunications traffic between a Coalition member and a CMRS provider )

? See also, Order Denying Motion, 1d

“Whether the exchange of traffic between two such carriers 1s direct or indirect via the BellSouth
network, explicit 1n federal law 1s the duty of each Coalition member to each CMRS provider, as
the requesting carrier, to arrange for reciprocal compensation To this end, federal law imposes no
compensation obligations on any third party, including BellSouth over whose network the traftic
1s being exchanged ™
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negotiated 1n the context of ILEC/CMRS interconnection agreements, it 1s also consistent
with the CMRS Providers’ previous offer to enter into interim compensation

0 Moreover, because of the true-up

arrangements with the Coalition Members.'
requirement, neither Coalition Members nor CMRS Providers will be mjured 1f the final
rates adopted 1n the arbitration are higher or lower. Clearly, however, the ordered rate of
3.0 cents per minute 1s nappropriate and highly unlikely to survive scrutiny, as the Order
itself acknowledges."’

The CMRS Providers further propose that, as is the norm 1n many 1nterconnection
agreements, the mterim arrangement include a traffic factor, which would assume that
65% of exchanged traffic 1s mobile-originated and 35% land-onginated. This factor
would also be subject to true up upon the conclusion of the arbitration.

B. Bill and Keep

Although Section 51.715 does not explicitly refer to bill and keep as a
compensation option for interim arrangements the CMRS Providers suggest that the TRA
might want to consider 1t 1s this instance, particularly 1n light of the absence of any traffic
or cost data 1n the pending arbitration.'> The CMRS Providers note that imposition of a

bill-and-keep form of compensation does not mean that the Coalition Members go

uncompensated during the interim period of arbitration. Rather, both the Coalition

10 Because the Coalitton Members refuse to recognize their reciprocal obligation to compensate the

CMRS Providers, the Coalition Members have steadfastly refused to enter any interim compensation
arrangement at any rate

1 See Order atpp 17-18

12 See 47 CFR § 51713(b) which allows the TRA to impose bill-and-keep 1f the
Telecommunications Traffic between the Coalition Members and the CMRS Providers 1s "roughly
balanced " See also 47 CFR § 51 713(c) (allows the TRA to presume that traffic 1s "roughly balanced”
unless and until "a party rebuts such a presumption")




Members and CMRS Providers receive compensation by the in-kind termination, at no
charge, of each other's traffic.

Of course, 1f the Coalition Members present appropriate traffic and cost data 1n
the arbitration, then the Coalitton Members and the CMRS Providers would pay each
other at the established rates for all traffic exchanged during the interim period, and
neither party suffers injury. And if bill-and-keep 1s adopted as the final compensation
mechanism, which would be the outcome if the Coalitton Members do not produce
approprate data, no true-up would be required

C. Reciprocity and True-Up

At a munimum, the Order should be revised to require that the interim
compensation arrangement be conformed to the results of the arbitration.  As explained
above, under federal law the intennm compensation mechanism should be revised now to
be cost-based, reciprocal and subject to true up. If the TRA declines to modify the terms
of the ordered interim compensation arrangement (1.e., with BellSouth paying each
Coalition Member 3.0 cents per minute effective June 1, 2003), the Order should, at a
mintmum, be modified to state that all payments made will be subject to the terms
adopted 1 Docket No. 03-00585."

The Order acknowledges that "it 1s appropniate to modify the Interconnection
Arrangements with regard to CMRS traffic originated by a CMRS Provider with a meet-
point billing arrangement with BellSouth and terminated to a Coalition end user."'* How

those arrangements will be structured 1n the future — including who will bear the payment

B Or, 1n the unlikely case that the CMRS Providers and Coalition Members voluntary agree to an

interconnection agreement, to the terms of that agreement

14 See Order atp 16



obligation and at what rate — will be decided 1n the arbitration. In that proceeding, unlike
in this Rural Universal Service Docket, the TRA will be able to establish terms and rates
with the benefit of a full record and an evidentiary hearing. Federal law dictates that
when such terms and rates are adopted, they be applied retroactively to traffic exchanged
duning the interim arrangement perlod.15 Thus, 1f the arbitration determines that the
CMRS Providers and Coalition Members should compensate each other at a specific rate
for each member, based on that Coaliton Member's cost study, then the Coalition
Members should refund the monies paid by BellSouth to BellSouth and the CMRS
Providers and the Coalition Members should compensate each other on a reciprocal and
symmetrical basis for traffic terminated on their respective networks at the established
rate.
II1.
CONCLUSION

The current Order 1s fundamentally inconsistent with federal law that
compensation be reciprocal. Further, the Order allows Coaliton Members (1) to be
compensated for terminating CMRS traffic at a rate that the Order 1tself admits 1s
inflated, and (2) to avoid the Coalition's statutory obligation to compensate the CMRS
Providers for terminating Coalition Member traffic.

Accordingly, the Order should be revised to eliminate BellSouth’s obligation to
pay the Coaliton Members for CMRS transited traffic and instead impose an interim
reciprocal compensation arrangement consistent with federal law. At a minimum, the

Order should be revised to require that the terms of the interim arrangement be adjusted

3 47 CFR §51715(d)




to conform to the rates and payment obligations adopted in TRA Consolidated Docket

03-00585.

Respectfully submitted on behalf of
CMRS Providers,

xu@mm

J. UBarclay i?.allhps

Dan Elrod

Miller & Martin, PLLC

1200 One Nashville Place

150 4™ Avenue North

Nashville, Tennessee 37219-2433
(615) 244-9270

Counsel for Cellco Partnership d/b/a
Venzon Wireless

Beth Fujimoto

Regulatory Counsel

Legal and External Affairs
AT&T Wireless

7277 164™ Avenue, NE - RTC 1
Redmond, WA 98052
425-580-1822

Henry Walker

Boult, Cummings, Conners & Berry, PLC
414 Union Street, Suite 1600

Nashville, TN 37219

(615) 252-2363

Suzanne Toller

Davis Wright Tremaine

One Embarcadero Center, Suite 600
San Francisco, CA 94111

(415) 276-6536

Attorneys for AT&T Wireless PCS, LLC
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Dan Menser

Marnn Fettman
Corporate Counsel
T-Mobile USA, Inc.
12920 SE 38" Street
Bellevue, WA 98006

Leon M. Bloomiield

Wilson & Bloomfield, LLP
1901 Harnison St., Suite 1630
Oakland, CA 94610
510-625-8250

Attorneys for T-Mobile USA, Inc.

Edward Phillips

Sprint

14111 Capatal Blvd.

Mail Stop: NCWKFRO0313
Wake Forrest, NC 27587
919-554-3161

Charles McKee

Sprint

6450 Sprint Parkway

Mailstop: KSOPHNO0212-2A553
Overland Park, KS 66251

Attorneys for Sprint PCS

J. Gray Sasser

Miller and Martin

Suite 1200

One Nashville Place

150 Fourth Avenue North
Nashwville, Tennessee 37219

Mark J. Ashby

Senior Attorney

Cingular Wireless

5565 Glenridge Connector
Suite 1700

Atlanta, GA 30342
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Paul Walters, Jr.

15 E. First St.
Edmond, OK 73034
405-359-1718

Attorneys for Cingular Wireless

DATED: MG'V(I ( 7 _,2004
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CERTIFICATE OF SERVICE

I hereby certify that on U_, 2004, a true and correct copy of the
foregoing has been served on the parties ¢f record, via the method indicated:

[ 1] Hand Russ Minton, Esquire
] Mal Citizens Communications
[ 1 Facsimile 3 Hight Ridge Park
[ 1] Overnight Stamford, Connecticut 06905
[ ] Hand Charles B. Welch, Esquire
N] Mail Farrs, Mathews, et al.
[ 1 Facsimile 205 Captol Blvd., #303
[ ] Overnight Nashville, Tennessee 37219
[ ] Hand Mr. David Espinoza
™1 Mal Millington Telephone Company
[ ] Facsimile 4880 Navy Road
[ 1T Overnight Millington, Tennessee 38053
[ 1 Hand Martha Ross-Bain, Esquire
+~] Mail AT&T
[ 1 Facsimile 1200 Peachtree St., N.E.
[ 1 Overmght Atlanta, Georgia 30309
[ ] Hand Donald L. Scholes, Esquire
‘W Mail Branstetter, Kilgore, et al.
[ 1 Facsimile 227 Second Ave., N.
[ ] Overnight Nashville, Tennessee 37219
[ ] Hand Timothy Phillips, Esquire
] Mal Office of Tennessee Attorney General
[ 1 Facsimile P.O. Box 20207
[ 1 Overmght Nashville, Tennessee 37202
[ 1 Hand Guy M. Hicks, Esquire
W1 Mail Joelle Phillips, Esquire
[ 1 Facsimile BellSouth Telecommunications, Inc.
[ ] Ovemnight 333 Commerce St., Suite 2101
Nashville, Tennessee 37201-3300

1567138




[ 1 Hand R. Douglas Lackey, Esquire
N Mail J. Phillips Carver
[ 1 Facsimile BellSouth Telecommunications, Inc.
[ ] Overmight 675 W. Peachtree St., N.-W. Suite 4300
Atlanta, Georgia 30375
M Hand James R. Kelley, Esquire
[ 1 Mal Neal & Harwell, PLC
[ 1] Facsimile 2000 One Nashville Place -
[ ] Overmght 150 Fourth Avenue North, Suite 2000
Nashville, TN 37219-2498
“~] Hand William T. Ramsey
[ 1] Mal Neal & Harwell PLC
[ 1 Facsimile 2000 One Nashville Place
[ ] Overnight 150 Fourth Avenue North, Suite 2000
Nashville, TN 37219-249§
[ 1] Hand Stephen G. Kraskin
N1 Mal Kraskin, Lesse & Cosson, LLP
[ ] Facsimile 2120 L Street NW, Suite 520
[ 1] Overmight Washington, D.C. 20037
[ ] Hand Jon E. Hastings, Esquire
A Mail Boult, Cummungs, et al.
[ 1 Facsimile PO Box 198062
[ 1 Overmght Nashwville, TN 37219
[ 1] Hand Henry Walker
~N] Mail Boult, Cummings, Conners & Berry, PLC
[ 1 Facsimile 414 Union Street, Suite 1600
[ 1T Overnight PO Box 198062
Nashville, TN 37219
[ 1 Hand Tom Sams
N1 Mal ClearTalk
[ 1 Facsimile 1600 Ute Ave.
[ ] Overnight Grand Junction, CO 81501
] Hand J. Gray Sasser, Esquire
[ 1 Mal Miller & Martin LLP
[ 1 Facsimile 1200 One Nashwille Place
[ ] Overnight 150 Fourth Avenue North

Nashville, Tennessee 37219

1567138
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[ 1] Hand Paul Walters, Jr.
(] Mail 15 East 1% Street
[ ] Facsimile Edmond, OK 73034
[ ] Overnight
[ 1] Hand Mark J. Ashby
™ Mal Cingular Wireless
[ 1 Facsimile 5565 Glennndge Connector
[ ] Overnmight Suite 1700
Atlanta, GA 30342
[ 1 Hand Suzanne Toller
K] Mal Davis Wright Tremaine LLP
[ 1 Facsimile One Embarcadero Center, #600
[ 1] Overmght San Francisco, CA 94111-3611
[ ] Hand Beth K. Fujimoto
Y] Mail AT&T Wireless Services, Inc.
[ 1 Facsimile 7277 164™ Ave., NE
[ 1 Overnight Redmond, WA 90852
[ 1 Hand Edward Phillips
] Mal Sprint
[ 1 Facsimile 14111 Capital Boulevard
[ 1T Overnight Wake Forest, NC 27587
[ 1] Hand Charles McKee
™V Mal Sprint PCS
[ 1 Facsimile 6450 Sprint Parkway, MailStop 2A553
[ 1 Overmght Overland Park, KS 66251
[ 1 Hand Elaine Cnitides
] Mal Verizon Wireless
[ ] Facsimule 1300 I Street, N.W.
[ 1T Overmght Washington, D.C. 20005
[ 1] Hand Dan Menser
] Mail Sr. Corporate Counsel
[ ] Facsimile T-Mobile USA, Inc.
[ 1] Overnmight 12920 SE 38" Street
Bellevue, WA 98006

1567138 15




[ 1 Hand Marin Fettman
~.] Maill Corporate Counsel, Regulatory Affairs
[ 1 Facsimile T-Mobile USA, Inc.
[ 1 Overnight 12920 SE 38" Street
Bellevue, WA 98006

[ ] Hand Leon M. Bloomfield

~N] Mail Wilson & Bloomfield LLP

[ 1] Facsimile 1901 Harnison St., Suite 1630

[ 7 Overnight Oakland, CA 94612
J.UBarclay Mlllips v U
Dan Elrod
Miller & Martin, PLLC
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